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Abstract: This review presents current knowledge on selling surrogacy support services in
developing countries. Rather than focusing on dichotomous positions, ethical issues that are
present and unresolved are discussed by following the journey of surrogate mothers and highlight-
ing the position of children whose well-being is generally assumed in surrogacy arrangements.
Ethical concerns about conflicts of interest, fundamental freedoms, autonomy, informed consent,
self-determination, privacy, and protecting children are shared across countries. International
commercial surrogacy is predicated on profit made by service providers and intermediaries
where producing a healthy, desired child for the consumer of services is the goal. As such,
business models conflict with the well-being of women and children. Selling international sur-
rogacy support services presents complex and multi-layered problems that must be understood
in the context of a growing body of knowledge to ensure ethical deliberations are not based
on fallacious premise or assumed propositions. International surrogacy is not a level playing
field. Would-be parents and practitioners need the information and the opportunity to grapple
with ethical issues when considering surrogacy arrangements, or enabling or profiting from it.
Keywords: international commercial surrogacy, ethics, children, surrogate mothers

Introduction

International commercial surrogacy (ICS) is a practice where commissioning parents
in one country directly or indirectly hire a woman in another country to bear a child
on their behalf. Various combinations of commissioning parents, intermediaries
(facilitators, agents, brokers, and recruiters), doctors and clinics, lawyers, donors, and
surrogate mothers come together to produce a desired child.!* Estimating its preva-
lence and global worth is severely hampered by differences between countries and the
lack of any robust statistics and reporting mechanisms. Using India where ICS is a
multi-billion dollar industry and the international medical market place as a gauge, the
actual profit made would be significant.*” In many countries, ICS is an underground
activity, often a secret in plain sight. Whether motivated by a desire to have a family,
to profit from the arrangement, to help others, or to earn an income, it is not uncom-
mon for individuals and businesses to work around laws or to break them to achieve
a successful surrogacy. In terms of regulation, countries are permissive, unregulated,
or ban its practice entirely.® Governments in the countries of commissioning parents
respond reactively to complex problems with immigration, citizenship, parenting,
and parentage, calling on children’s best interests’ principle reflected in the UN’s
Convention on the Rights of the Child, Article 3.° In jurisdictions where it is illegal
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for citizens to commission an ICS arrangement in another
country, governments do not prosecute.

There are arguments that support and oppose ICS;
however, on a global scale, the “can do” has long overtaken
the “should we”. Because the horse has long bolted and
ICS is firmly entrenched, current international perspectives
concerned about protecting the vulnerable and exploited
and upholding children’s rights tend to lean pragmatically
toward international regulation.®!° As countries regulate and
limit who can access surrogacy services or ban it entirely,
businesses move to less regulated countries where they can
practice without government interference while providing a
service to all comers.

Asia, specifically India, has been a popular destination
for ICS since 2002 and is the most researched.!! Although
its lucrative industry is regulated, it thrives with minimal
oversight supported by government as a part of the health
tourism sector. Surrogacy clinics that provided services to
same sex couples in India relocated to Thailand, Cambodia,
and Nepal following the introduction of restrictive legislation
in 2013. Women are transported across borders to maintain
these businesses, for example, Indian women to Nepal and
Cambodian women to Thailand. Thailand, previously unregu-
lated, banned surrogacy in response to international scandals.
Mexico introduced regulation in 2015, and the Cambodian
government is developing new legislation after imposing a
temporary ban in effect until 2018. Businesses have again
shifted, and Laos has become the latest Asian hot spot for
unregulated ICS. The Ukraine and Russia remain popular
European destinations, while Poland, Romania, Georgia,
Dubai, Iran, and Lebanon are other emerging hotspots.'?

The rapid shifts from country to country make empiri-
cal research on commercial surrogacy in these countries
challenging. Clinics and agents often control access to sur-
rogate mothers, and women can be reluctant to engage with
researchers due to changes in laws, financial dependence on
clinics and agents, and concerns about their privacy. Many
experience shame and stigma in their culture and commu-
nities or have experienced invasion of their privacy by the
media seeking stories where scandals erupt. Consequently,
the majority of studies on ICS are small, qualitative studies
that do provide valuable insights. Although findings from
these studies cannot be generalized from country to country,
there is a sufficient body of research to show that an array
of ethical problems exist wherever ICS is practiced.3!3-1¢

In many countries, women are subjected to power dif-
ferentials inherent in marked social disparities and chronic
economic deprivation. These conditions create particular

vulnerabilities in surrogacy arrangements compared to the
wealthier consumers of these services. The circumstances
of surrogate mothers’ impacts on children’s health and their
rights. The children have the right to know information for-
mative to their identities, that is, specifically their origins and
relationships.’ Child protection concerns related to children
born of surrogacy are too often dismissed as exceptional
cases when scandals are reported because the well-being
of children is generally assumed.!”!* To address the urgent
need for national and international child-focused responses
to surrogacy arrangements, International Social Service (ISS)
Geneva has brought together a group of international experts
on surrogacy. The group is working with states, nongovern-
ment organizations, and academic institutions that include
among others the Permanent Bureau of the Hague Conference
on Private International Law and the UN Special Rapporteur
on the Sale and Exploitation of Children and UNICEF.!**

This review explores the ethics of selling ICS services
that have not been satisfactorily addressed in regulation or
practice, in particular those concerns that impact on surrogate
mothers and children in developing countries. As such, this
review does not offer arguments in support or against ICS
rather evaluates the ethics of selling ICS support services
against existing knowledge.

A word on language
A number of interesting shifts have occurred in public dis-
course, laws, and the scholarly literature in relation to the
language used to describe ICS, pertinent because language
does influence perceptions.?! “Commissioning parents” has
been replaced with “intending parents” creating a semantic
distinction that separates would-be parents from the financial
nature of ICS arrangements but fails to change the underly-
ing economic dynamic. “Mother” is often removed from
“surrogate mother” allowing greater objectification, even
though the surrogate mother is the biological, and in most
countries, the legal mother at birth regardless of genetic
relatedness or contracts. In 2017, an international glossary
proposes “cross border reproductive care” as the preferred
term for “the provision of reproductive health services in
a different jurisdiction or outside of a recognized national
border within which the person or persons legally reside”.?
Views on these semantic shifts range from concerns about
manipulating perceptions and presenting a more benign
image to facilitate communication through language that is
more acceptable to some stakeholders.?!

ICS is commonly described as a fertility treatment. When
defined so simply, genetic relationships between the child
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and usually one commissioning parent are given primacy
over other donors and the physiological relationship with
the surrogate mother. Reducing ICS to a fertility treatment
alone simplifies the complex reality that ICS is also a social,
psychological, legal, and financial phenomenon that requires
the bodies of one or more strangers and multiple paid interme-
diaries and providers who sell their services.” The network of
financial and social transactions without which ICS arrange-
ments could not occur is considered nonconsequential. By
ignoring the other domains, ethical concerns about surrogate
mothers and children and role of profit can more easily be
dismissed, rationalized, or minimized.

The choice of language in this review is intentional, not
to cause offense to any stakeholder but to accurately reflect
the business nature of ICS, the status of surrogate mothers
and children, and to distinguish ICS from other forms of
surrogacy not addressed in this review.

Surrogate mothers

Ethical concerns about fundamental freedoms, autonomy,
self-determination, privacy, confidentiality, and informed
consent as they relate to surrogate mothers can be explored
by following their journey through ICS arrangements start-
ing with recruitment.

Recruitment

Women who sell their eggs and become surrogate mothers
in Asia, South America, Europe, and Africa usually live in
impoverished conditions. Existing research indicates that
coercive practices whether by poverty or persons does exist
in ICS.

Relieving chronic financial distress by providing an
income source is generally reported to be a motivating factor
for Indian surrogate mothers. Some women are inspired by
media stories and some are reported to enter arrangements
of their own accord.??* Of greater concern are the multiple
reports of coercion by brokers, in-laws, and husbands.>>*-
Agents are known to be hired by doctors, husbands, or
relatives.?® In these situations, women experience no agency
over the decision to become a surrogate or the recruitment
process. These experiences begin an ongoing dynamic that
continues to erode their autonomy and any capacity for
self-determination.

Indian women are first introduced to surrogacy as egg
donors to test their tolerance for medical procedures before
entering a surrogacy arrangement. To maintain this income,
women sell eggs between surrogacies or are engaged as local
recruiters when they are no longer suitable as a surrogate,

locking women into a prolonged dependency cycle for the
period of time that they are useful >3 Local recruiters pres-
ent a positive view of surrogacy to potential surrogate mothers
despite any negative health, social, or psychological effects
that they themselves may have experienced.?® This dynamic
limits their capacity to deviate from the script, and “cycles
of dependence and inequality” are perpetuated.’

Women, often uneducated and illiterate, are evaluated
for their suitability as surrogates, that is, their likelihood
of handing over the child. Assessment is about ensuring
the success of the commissioned surrogacy not about the
interests or well-being of the woman. Saravanan?’ described
the preference for passive women in selection processes and
how those women considered “aggressive” and more likely
to assert their opinions are rejected. Where psychological
testing is utilized, the focus is on eliminating psychopathol-
ogy and excluding factors that have the potential to disrupt
the progress of surrogacy arrangements rather than on the
short- and long-term health and psychosocial well-being of
surrogate mothers.%

Agents and clinics control every aspect of women’s lives
at home or in institutions where women stay for the duration
of their pregnancies to avoid the negative consequences of
stigma within their communities and where pregnancies can
be monitored. To provide a service to commission parents
and to ensure the desired outcome, clinics along with agents
control behavior and limit the freedom of surrogate mothers.
Shop keepers are instructed about what can be purchased,
agents’ dispense medication, and use psychologically
manipulative techniques such as creating rivalry between
women to control them.? Pande? described complicated and
nuanced power dynamics where women offer resistance, but
ultimately they had less power than intermediaries, clinics,
and commissioning parents.

In Thailand, two groups of surrogate women are reported,
those who advertise on Internet notice boards and those
recruited by agents.’*' The women who advertised in Hibino
and Shimazono’s study were in desperate financial positions.
Their compensation was intended to resolve intractable finan-
cial problems such as funding a parent’s dialysis, paying off
debt, or feeding or educating their families.*! Although they
appeared to have greater agency in the surrogacy process,
these women still expressed struggles with the process.*!

The second group of Thai women was recruited by agents.
They were extremely poor and vulnerable as they had little
understanding of surrogacy and its implications.*® Buddhist
philosophies and cultural elements posed an additional layer
of influence in Thai surrogacies.***? Women made sense of
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their surrogacies through 7an-bun, a “meritorious and good
act”, that compensates for bad deeds in this life and provides
merits for the next.’*! Helping others and doing good are
meritorious acts that make engaging in surrogacy and any
suffering that might come with it acceptable if not desir-
able. Cambodian culture shares the Buddhist philosophy of
meritorious acts with Thailand. A study currently underway
in Cambodia by the author and colleagues confirms that
even with culturally embedded altruism, adverse financial
circumstances are a coexisting precondition. Communities
where poverty and gambling debt are rife were the source of
Cambodian surrogate mothers prior to its ban.

In India, altruistic language used by clinic staff, agen-
cies, and intermediaries about doing good deeds encourages
women to suppress their own needs to ensure the completion
of a successful surrogacy.>?® Altruistic motivations are pro-
jected on to them. Karandikar et al?® found that Indian women
used the Hindi word “majburi” translated to mean compelled,
obligated, constrained, and helpless due to overwhelming life
conditions. Majburi does not reflect personal decision making
and women do not embrace agency or choice. Instead they
accept that in their economically desperate state, God has
made the decision for them.!** Meritorious acts and altruism
function as moral justification and as suggested that their
innate messages are practiced by women using repetitive
coping techniques until they are believed.

The discourse of choice is often deemed relevant to
women in developing countries. Making a choice is postu-
lated as a feminist act in its own right because it assumes
empowerment by virtue of the woman making her own
choice.*** Choice theory is generally criticized for encourag-
ing individualism and consumerism while ignoring the impact
of race, class, and socioeconomic status, which exacerbates
existing power imbalances rather than redressing them.***
ICS research offers evidence that counters choice arguments.
The concept of choice is criticized as superficial and dismis-
sive of the nuances of the circumstances of poor women in
developing countries and that paring down to choice vali-
dates the dependency cycle created.! Presupposing parallel
experiences between already empowered and well-resourced
women and those women unable to exercise their most basic
human rights will miss the opportunity to truly understand
the experiences of surrogate mothers in developing countries
and to critically evaluate the state of ethics in ICS.

Informed consent
Deonandan et al? highlight that business ethics, not medi-
cal ethics, apply in ICS and, as such, are insufficient to fully

meet health obligations and ethical standards. They assert that
within a business framework, users of ICS services assume
the well-being of surrogate mothers, which is not the prior-
ity for providers outside producing healthy babies. Health
is only considered when the pregnancy or baby is affected.
From a medical perspective, informed consent is defined
as consent that ensures a full understanding of all risks and
benefits prior to agreeing to a procedure.? The reality of ICS
shows a vastly different standard of medical consent exists
in ICS than is used in other health care settings. Existing
research has identified that informed consent as it is medi-
cally understood really does not exist in Indian ICS and that
women do not understand the procedures performed on them
or their associated risks.?¢37 Kirby3® refers to tradeoffs and
questions whether consent can be freely given when the will
of others and desperate circumstances compels participation.
Problems with informed consent are not limited to
India and are also reported in Thailand, Mexico, and the
Ukraine,>31226.2829.36-41 Iy these countries, an initial cursory
explanation is given to women about surrogacy and legal
contracts. This constitutes predetermined legal and medical
consent. Reports indicate that uneducated, poor, and often
illiterate women do not fully understand medical or legal
information, that the information provided on one occasion
is limited and that women are not informed of their rights
such as withdrawing legal and medical consent. Combs
mounts the argument that surrogate mothers do not give fully
informed consent for two reasons. First, he highlights that in
order to make informed decisions, surrogate mothers need
to understand what they are agreeing to in the first place and
that the power imbalance inherent in contracts undermines
the ability to negotiate with regard to present and future
effects of the surrogacy arrangement. Second, he stresses
surrogate mothers’ inability to predict ensuing events in the
coming months that might impact on their original consent,
particularly if the initial understanding was limited.*!
Where women are involved in consent processes, they are
expected to sign or place their mark on documents that do
not uphold their basic rights and that they believe to be bind-
ing. In Mexican contracts, surrogate mothers were required
to agree to the condition that they could not choose to have
an abortion but must submit to an abortion at the request of
commissioning parents.*> Women in some countries have
no direct involvement in any paperwork, and husbands are
required to sign. Women have no access to independent
legal or social support or second medical opinions. In these
situations, their capacity to make future decisions during an
entire pregnancy, birth, and relinquishment is questionable.
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Surrogate mothers undergo multiple medical procedures
to achieve a successful surrogacy including the administration
of medication, multiple embryo transfers, fetal reductions,
sex selection, abortions, and cesarean sections. The literature
indicates that these procedures are conducted without provid-
ing full explanations of the risks prior to each invasive and
noninvasive procedure. In the Ukraine, there are no restric-
tions on genetic testing or sex selection on preimplantation
embryos.* The ethics of sex selection and fetal reductions
are long debated.**** Concerns about sex selection center on
gender issues, discrimination, and the impact on family and
society versus arguments that are pro individual choice.®
Ethical arguments about fetal reductions have developed from
a focus on life and death to manage the gray areas using the
proportionality principle.* However, when one considers the
available evidence in ICS, multiple embryo implantation is
purposeful and commonplace and is likely to occur without
the surrogate mother’s informed consent about how many
embryos are implanted, health risks to herself, to the fetuses,
or to the child or children born, and the potential that the
procedure may be performed. As such, ethical concerns begin
long before fetal reduction is actually performed. Deonandan
et al?® suggested that multiple pregnancies are cost saving
measures to reduce the number of attempts and to ensure a
successful pregnancy.

Risks to the woman’s health such as hypertension, pre-
eclampsia, cholestasis, hyperemesis gravidarum, venous
thromboembolism, and short- and long-term complications
from cesarean sections are also not explained.**” Health risks
associated with egg donation such as ovarian hyperstimula-
tion syndrome, and alternating surrogate pregnancies and
egg donations are also generally not explained.

Social consequences

Regardless of the reasons that bring women to ICS, there
are social consequences of surrogate motherhood. In many
societies, women are subjected to stigma and discrimination
if their surrogacies become known. Women in India can be
accused of adultery, and in some cases, families are forced to
move elsewhere after the surrogacy losing connections with
their extended families and communities, which is impor-
tant to survival and social support.?® In some regions, large
sections of communities have been recruited into surrogacy,
which changes the cultural fabric of the community. Where
coercion by husbands or other family members exists, women
are likely to have little control over the compensation paid
or benefit from it and are likely to be vulnerable to repeat
involvement through coercion.

The impact on surrogate mothers’ families has not been
a strong research focus. In many cases, relationships with
husbands and children are disrupted when women are housed
in hostels or are relocated to other countries. Karandikar
et al*® draw attention to surrogate women’s concerns about
their physical and mental health and the well-being of their
own children. Women are unable to attend to the parenting
and development needs of their children (usually young)
who experience disrupted attachment. Parenting and daily
household tasks need to be undertaken by someone else in
her absence.”’”® When women are moved away from their
communities, families are often unable to visit and when
they do some clinics have strict visiting rules and do not
allow touching between the woman and her children.?’ When
women do remain at home, they are advised to cease sexual
relationships with their husbands. How being a surrogate
mother affects the marital relationship, particularly where
the husband is reluctant or abusive remains unexplored. The
social and financial impact on the family is considerable if
the woman suffers short- or long-term health consequences
including death, which has occurred.

After the birth

Opportunities for surrogate mothers to change their minds
about the surrogacy arrangement are anticipated and care-
fully eliminated over the course of an ICS arrangement.
Few women have the resources to challenge the course set
for them if they wished to do so. There is little information
to assume that surrogate mothers are different to any other
woman who gives birth. Although they might resist, many
women do bond with their babies and few are offered the
opportunity to make informed decisions about relinquish-
ment after birth and at the time of transfer especially where
power disparities are marked.”” On the other hand, some
women describe emotional detachment from the fetus during
pregnancy and the baby once born. To self-protect and guard
against future loss, Indian women report focusing on the
payment and the benefits to their families. Thai women also
engage in considerable self-talk, repeatedly telling them-
selves that the child does not belong to them. In Thailand,
women do not want to use their own eggs because they feel
that this would strengthen the biological link while women
in India found racial differences between themselves and the
baby helped them create emotional distance.’** This sug-
gests that rather than the absence of emotional attachment
and a clear separation in the minds of surrogate mothers, a
range of strategies are used to manage emotional attachment.
There is usually no short- or long-term counseling available
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to surrogate mothers. Health care ceases after the completion
of the transaction.

There is a heavy emphasis on the primacy of genetic
relationships that favors commissioning parents (of which
only one may be genetically related). Genetic relationships
with donors and biological relationships with the surrogate
mother are not considered relevant. This understanding is
not necessarily universally shared. For example, the shar-
ing of blood between the mother and fetus may be a more
meaningful relationship in the surrogate mother’s culture
than genetic connections.’® From a western biomedical
perspective, Oxman®' provides a detailed, medical explana-
tion of the physiological relationship between a surrogate
mother and the child where no genetic relationship exists, in
particular the impact on fetal growth and development. He
identifies that “there is no organ system of the fetus that is
not anatomically, psychologically, and genetically affected by
a gestational mother’s endocrine system, and therefore, the
resulting child is uniquely a product of the gestational mother
regardless of who contributed genetic material to the child”.
He asserts that even from a western medical perspective, this
relationship cannot be denied as the child is a product of the
gestational relationship. Recognizing both the emotional and
physical relationships is important to understand the experi-
ence of surrogate mothers and children. Practices such as
commissioning parents being present at the birth, surrogate
mother’s agency in choosing commissioning parents, and
the health implications of children being removed at birth
to avoid bonding needs to be explored when the needs and
rights of women and children and ethical practices are fully
considered.

Children born of surrogacy
Children are the most vulnerable in ICS arrangements. Ethi-
cal and legal concerns are raised in relation to the actions
of adults that jeopardize children’s rights to citizenship and
parentage, failures to protect children, and the role of money.
Providers and commissioning parents have taken advan-
tage of the absence of regulations, broken laws, or circum-
vented them to force governments to act on their behalf.'>2
These actions are justified as an active protest against
injustice and discriminatory laws and the right to parent
that does not exist in international law. Unfortunately, the
consequences of these actions have negatively impacted on
children who have been left stateless, unable to leave their
countries of birth for extended periods, and unable to enter
the country of the commissioning parents leaving unresolved
citizenship and parentage issues.®** Although important, the

main focus on meeting the interests of children has been
on resolving these legal problems after they have been cre-
ated. The ethics of actions that create children who will be
subjected to these risks has attracted little ethical debate.
Obtaining a child at any cost and perceptions that the desire
to parent is an uncontrollable force that must be satisfied has
become normalized with some help from celebrities and the
media.>* The desire for family and genetic connectedness
engenders public sympathy, thereby excusing or justifying
ill-considered or defiant actions. In countries where it ille-
gal for commissioning parents to engage in ICS, there have
been no prosecutions on the basis of the best interests of
the child. The essence of what makes these actions distinct
from any other offense committed by parents who are not
protected from a range of consequences remains undebated.
Intermediaries who host “how to events” in the countries of
commissioning parents and legal and medical professionals
are indispensable in initiating and completing this precarious
process that risks the basic rights and well-being of children
born in ICS arrangements.

In ICS, the interests and well-being of children are
assumed to be assured in the care of commissioning parents.
Although likely to be the case for the majority of commis-
sioning parents, there is a dearth of research in this area to
confirm or otherwise. Many more commissioning parents
abandon children in their country of birth when their circum-
stances change or children born do not meet expectations
than surrogate mothers who change their minds.*! There is
no preparation or screening of commissioning parents. The
focus is always on the evaluation of surrogate mothers to
ensure compliance. If one accepts the argument that abuses
of children born to surrogacy are rare and therefore need not
impact on the way ICS is currently practiced, one still has to
justify whether a system that does not protect even one child is
adequate. The truth is we do not know how many children born
to surrogacy have become abused children. For example, there
are known pedophiles in Israel and Australia who have custody
of their surrogate child and others, who are now in prison.!”
In the disputed Baby Gammy case, David Farnell, a convicted
pedophile with a preference for girls, and his wife brought a
baby girl home and left an unwanted twin, a boy with Down’s
syndrome, in Thailand.?>* Baby Gammy and the case of the
Mitsutoki Shigeta who was investigated for human trafficking
and child exploitation fathered 16 children with 11 surrogate
women precipitated the banning of surrogacy arrangements
in Thailand."® Some children have been subjected to years of
abuse.!” It is naive to assume that ICS has not been used more
widely for the explicit purposes of child abuse.

I 6 submit your manuscript

Dove

Medicolegal and Bioethics 2018:8


www.dovepress.com
www.dovepress.com
www.dovepress.com

Dove

Selling international surrogacy

There are more cases of concern where children with dis-
abilities or “extra” children are rejected and commissioning
parents who separate or change their minds refuse to accept
parental responsibility. The fate of children abandoned in
their country of birth is generally unknown and is often
left to agents to resolve. In countries where there are well-
developed child protection systems, there is no risk threshold
that allows an acceptable number of abused children and the
abuse of even one child triggers intensive reviews of prac-
tice. In the absence of international regulation, intercountry
co-operation, and developing, monitoring, and maintaining
standards, any well-resourced person can commission a
surrogate without at minimum police checks or suitability
assessments.

The question of money and conflicts of

interest

Legal questions exist as to whether an ICS arrangement con-
stitutes the sale of children, which violates children’s rights
and whether enforcing contracts violates the human rights
of surrogate mothers who have lesser capacity to act on their
rights even if bestowed.’>*¢ Regardless, these concerns and
views that consider children are treated as commodities or
property in these commercial transactions juxtapose argu-
ments that ICS is merely a fertility treatment.*®#° Surrogate
motherhood has been described as “a disaggregated process,
where different components are mobilized to achieve the
commissioned outcome [...] and is becoming increasingly
commodified”.”’

Although ICS has been offered as a humanitarian act
that functions to lift women out of poverty, the discourse of
altruism functions to mask the interests and objectives in the
surrogacy industry.'**® In a legal sense, the “commercial”
in surrogacy is defined by compensation to the surrogate
mother. A distinction is made in this review between profit
made by service providers and compensation. In ICS, the term
compensation could be viewed as a misnomer as amounts
received fall short of any real compensation for the surrogacy,
its social impact, and its short- and long-term effects. In all
countries, little is known about whether long-term financial
benefits for surrogate mothers and their families are realized
and there is some evidence that even short-term benefits are
minimal in developing countries. Surrogate mothers may only
be paid after the transfer of a healthy child, do not always get
the compensation promised, or do not get paid at all if a child
is born with a disability. Some clinics guarantee a full refund
to commissioning parents if the surrogate fails to get pregnant
which by implication means, the surrogate mother does not

receive the promised compensation.* Women may have little
control over how their compensation is spent because it may
be controlled by other family members or swallowed by debt.

ICS is predicated on profit where producing a healthy,
desired child is a necessary element. Profit made by provid-
ers of services is crucial to understand ICS and the ethical
concerns that arise from its practice. Although individual,
private arrangements are made, ICS on the most part involves
global networks that cross borders and sectors particularly
that of health and tourism. Businesses showcase ICS to
potential consumers, such as lawyers, doctors, clinics, and
hospitals, and other intermediaries who work together with
commissioning parents to ensure a successful surrogacy.’

The main professions involved in ICS are legal and
medical. The oath of the revised World Medical Association
Declaration of Geneva states that the health and well-being of
the patient is the first concern, not to use medical knowledge
to violate human rights, and includes mentions on privacy,
autonomy, and dignity.”® The International Bar Association
Principles on Conduct for the Global Legal Profession
includes conflicts of interest in the 10 core values.®® The
Convention on the Rights of the Child and the Declaration of
Human Rights are also important considerations.”*! Although
these rights, values, and principles can be interpreted in a
variety of ways, they need to be seriously considered in the
practice of ICS where conflicts of interest, in particular, are
rarely acknowledged or addressed. Several sources of conflict
exist in ICS between the financial interests of professionals,
agents, and other intermediaries and the psychological and
health needs of surrogate women and between these same
financial interests and the best interests of children. The
interests of surrogate mothers and children can also compete
with those of commissioning parents. A successful surrogacy
and the profit it attracts are the strong driver and the bias
toward self-interest whether conscious or unconscious is
pervasive when unchecked by external monitoring. Conflicts
of interest and a lack of transparency will persist as long as
ICS is left to market forces, and screening and assessments
are conducted by service providers who claim to be able to
simultaneously meet the goals of commissioning parents,
surrogate mothers, and children.

Conclusion

While this review has focused on the ethics of selling inter-
national surrogacy support services in developing countries
particularly the ethical issues involving surrogate mothers
and children, it must be acknowledged that commissioning
parents are at risk of financial abuse, fraud, and dashed hopes
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in unregulated countries. However, the balance of power in
surrogacy arrangements lies with commissioning parents and
the many players who work together to achieve a successful
surrogacy. When it comes to ICS, we need to flip the script
and consider ICS in terms of the well-being of children and
surrogate women not from that of brokers, intermediaries,
professionals, and commissioning parents who benefit from
disadvantage. No matter how it is marketed, ICS is not
ethically neutral, and harm has been perpetrated on children
and surrogate mothers. Ethical concerns are wide and far
reaching. Current approaches and lack of global action fail
to incorporate even basic ethical considerations of human
dignity and worth into business practices.

The complexities of ICS raise difficult ethical quanda-
ries. When ICS is viewed through a vested interest lens or a
particular philosophical position, the minimization of ethi-
cal concerns and the rationalization of harmful practices do
occur. Stakeholders are at risk of a certain kind of ethical
blindness that seems to accompany ICS whether this concerns
conflicts of interest, the assumed well-being of children, and
assumptions that surrogate mothers always have the freedom
to choose. ICS is not a level playing field. Ethical blindness
perpetuates a silence that denies commissioning parents and
some practitioners the information needed and the oppor-
tunity to grapple with ethical issues when considering ICS
arrangements and enabling or profiting from it.

A human and child rights approach to the problems in
ICS is gaining traction. A rights approach is important, and
these rights should be upheld. However, a rights approach
is not without its challenges as rights do conflict. Future
international instruments and practice guidelines have the
potential to curtail unregulated practices and extreme abuses
as countries sign and ratify. However, as with other conven-
tions concerning children, international instruments can also
morph into facilitating tools in these attempts.®

ICS offers hope to those experiencing infertility, are at
medical risk during pregnancy, are socially infertile, or simply
have made a lifestyle choice not to carry a child. Even so
pursuing actions based on these reasons without ethical con-
sideration is flawed. Adopting a consequentialist approach,
which can loosely be conceptualized as justifying the means
by the end result, requires a rational decision-making process,
which to be valid should eliminate any fallacious premise or
assumed proposition, incorporate existing knowledge, and
consider the structural as well as individual implications. The
political, legal, and social institutions form the structures of
society that shape advantage and disadvantage and as such
bring social justice issues to the fore. It has been argued that

consequentialism should determine the lesser evil as well as
the greater good, which infers a process, which questions
whether individuals should profit at the expense of others
by an action that need not be taken.®

No matter which position is taken, ICS practices as they
stand are ethically unsatisfactory. Governments, middlemen,
and professionals who reap considerable financial benefit and
people who desperately want a genetically related child can
no longer be ignorant of the consequences of this market in
its present state. It is a perfect storm brewing for the next
international scandal.

Disclosure
The author reports no conflicts of interest in this work.
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